MEMORANDUM

To: Students in Torts I, Fall 2007, UND Law
From: Professor Eric E. Johnson
Re: Comments on Midterm Essay Responses and Exam Writing Advice

Date: November 26, 2007

General Comments

Note tha | am directing my comments in this memorandumto the question of how one
writesagoodexam. | am purpogly refraining from pointing out ingances -- of which
there were many -- where respondents got thelaw wrong. Therefore, do notread the
midterm exam responses as a study aid for learning the law -- they will, in many cases,
mislead you. Tha baengsaid, if youtry to read these essay responsesas| have -- asa
teacher trying to assign agrade-- | think youwill learn alot aboutwha is effective and
wha is notwith regard to framing an exam answer. By reading all the essays, you will
aso, | think, beimpressed with how many issues other students spotted tha you may
have missed. These sorts of exams are sometimes called Gssue spottersO-- because
spotting thelegd issuesis hdf thebatle.

Overall, theessays were sorely lackingin legd andysis. Legd andysisisthekey to
writing alaw school exam. How do you accomplish this? Now, here comes the mog
important piece of advice | have for all of you: You mug apply thelaw to thefacts.
Reciting thelaw does not earn points. Reciting thefacts does not earn points. Y ou must
apply thelaw to thefactsto earn paints. Tha islegd andysis. Applyinglaw tofactsis
how you show me tha you actudly undestand thelaw, as oppogd to being able to
regurgitate it onto pagper. Anyonecan rehash facts and mix in buzzwords Tha isnot
nearly enough. You need to show metha you can andytically attack alegd problem.
Generdly, to accomplish this, you should betalking aboutthefacts and thelaw in the
same sentence. Try ugngwords such as ecauseOand QhereforeOto force yourself to
showthelegd andysis. Here are some examples:

* Abby has a good claim for assault against Danny because, by shouting
“That saw blade is going to hit you!” while triggering the loud saw noise,
Danny created an immediate apprehension of a harmful touching.

* Administrative regulations, as opposed to statutes, may or may not be
used to establish the standard of care under the negligence-per-se doctrine,
depending on the jurisdiction; therefore, the lack of a flashing red warning
light does not necessarily constitute a breach of duty.

* Proximate cause can be judged by application of the harm-within-the-risk
test. The risk of not having a flashing red warning light is that someone
will have their limbs unintentionally in the way when a saw starts up, but
Burt’s limbs were not accidentally in the way; rather, his theory of actual
causation is that he would have been scared out of lumber surfing by a
flashing red warning light because of his childhood trauma; therefore
proximate cause is likely lacking here.
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Don(f)tho& passages soundgood? Doesn®tha soundlike alawyer or judgetalking?
Tha@ wha we want you to soundlike when you are out there practicing with your
degree onthewall.

To try to hdp you see how you need to discuss both the law and facts togeher to have
legd andysis, | have diagrammed the abovesample sentencesin color. You can find the
diagrams at theend of thismemo. Butlook at those later. For now, keep reading.

In class, you may remember tha | said tha theIRAC -- Issue Rule, Andysis,
Condudgon -- style of answering alaw essay exam isnotessential. Thefirst two bullet-
point examples aboveshow how all the essential elements of legd andysis can be
artfully packed into asingle sentence. If you can do that, IRAC isamog certainly a
waste of time.

| should say, however, that in reading these midterm respongs, | often wondeed if |
should have brushed aside IRAC so quickly. Why? | think IRAC mighthave pushed
some groupsto apply thelaw to thefacts where they didn®otherwise. Tha beingsaid,
check out Group UG essay as an example of hownotto use IRAC. If you are goingto
use IRAC, think of thewhole IRAC block (tha is, thel, theR, the A, andthe C) asaunit
tha fits within a paragraph, or even acouple of sentences Bnot something tha plays out
ove pages. Better still, you might use IRAC as amental checklist withoutugngit asa
pedantically applied format for phrasing your answver. Agan, look at the bullet-point
examples above They donotuse an IRAC format, butthey are absolutely top-shdf and
would get full credit.

Notice also in the second and third bullet-point examples above there is no @ondusonO
in the sense of saying whether the claim would succeed or fail. Y ou should know by
now, after a semester of reading close cases, that it is often the case tha you cannotsay
with certainty tha a claim will succeed or fail. Good lawyers know tha honest
assessments of legd rights and liabilities are often phrased with references to
probabilities rather than statements of certainty.

Okay, onto something else. Now, thisisvery, very basic, but many of you would appear
to bewell served to keep in mind the seven basic points of andysis for negligence
problems: (1) duty, (2) standad of care, (3) breach, (4) actud causation, (5) proximate
causation, (6) damages, (7) defenses. If you deal with these issuesin order for each
paring of plaintiff and defendant, it may hdp in forcing you to be organized, complete,
and andytical. But agan, for an example of howthis can gotoofar, see Group UG
respon®e. Theseven points of andysis may be beter thoughtof as amental checklist
rather than alaundy list of what should bediscussed. For ingance, in mos cases, actud
and proximate causationisaslam dunk In such cases, if yousay anythingat all, itis
sufficient to say, CClearly, theplaintiff can establish actud and proximate causation.O Or
something of thelike. Law exams obey thegenerd ruletha thereislittle need to dwell
ontheobvious

And now, onto comments abouttheindvidud exam responss.
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Group S

Pros:
Occasiond flashes of ingght Caughtsome subtle points. Coveragewas better
than some.

Cons:

This exam respong was generaly quite lackingin legd andysis. Bare assertions
of law, unmnnected to facts, were nothdpful. Remember, reciting law earnsno
points. You need to apply thelaw to facts.

Theoutineformat did nothdp. My adviceistha youwould be much better off
answering essay style. Also, this exam respons ignored my ingructionsto
doubk spece.

Thedoaument turned in by Group S seemed to bea goodstart, but, overall, an
unfinished effort. With some more work, it mighthave been a decent respons.

Grade:
Low Pass

Group T

Pros:

Very goodlegd andysisin severa places. Theessay picked up on some subte
and interesting facts and made some clever finds Theauthors did a goodjob of
discussing claims tha were colorable thoughultimately untengble.

Cons:
Overall, there was alack of clear organization.

Also, in some places, thee was atonetha was too condusory and notas
andytical asit should be For example, onthebottom of page4: Orheefore we
would assign responsbility 40%to Danny and 60% to Burt. Thus depending
uponthejurisdiction, Danny would either have to pay 40%or nothingin
determining amountof fault.O Think aboutthisin terms of how a lawyer would
talk to aclient or how an assodate would talk to apatner. It would bebetter to
say, Based on these facts, it seems quite likely tha a jury could assign more than
hdf of theresponsbility to Burt -- for ingance, 40% to Danny and 60%to Burt.O
Then you can go onto amore all-encompassing legd andysis: Of tha were the
case, in apure-compaative-negligence jurisdiction, Burt could recover from
Danny 40% of his damages. Butin a modified-comparative-negligence
jurisdiction, because Burt would be more than 50% responsble, he would recover
nothing. In acontributory-negligence jurisdiction, where any contributory fault of
the plaintiff bars recovery, Burt@ claim is almos certainly aloser, because we
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think it very unlikely that ajury would notfind Burt at |east some small
percentage at fault.O

Althoughthis essay did a pretty goodjob with legd andysis, in places, attention
to how therespon® is worded would have madeit clearer tha thereislegd
andysis going on, rather than mere editorializing on thefacts. For ingance,
consder this sentence from page 7: OrhetraumaAbby suffered was so severe she
had to seek medical treatment for pod-traumatic stress disorder.O It would be
much better to say, Orheseverity element of the claim is satisfied with evidence
tha Abby soughtand received medical treatment, induding anti-depressants and
deep aidsprescribed for adiagnoss of pos-traumatic stress disorder.O

Grade:
High Pass

Group U

Pros:
Made many goodpoints. Theauthors clearly putin alot of effort onthis
respons, and it showed.

Cons:
Thisexamis-- | am sorry for sayingthis -- agoodexample of what notto doin
terms of structure.

For one this exam was highly disorganized. How can | say tha when thewhole
thing makes such liberal use of headingsand IRAC? Take acareful look Unde
thehood,it@ alittle chaotic. For ingance, on page4, the authors discuss breach
of duty unde Gtandad of careOand duty unde (oreach of duty.O On page 11,
proximate cause (if | undestand it correctly) is discussed unde Qlamages.O The
@ondusonGsectionin several placesis akitchen sink of topics. Other examples
abound. If the content doesn®track the headingsand the purported
organizationd scheme, then the headingsand purported structure are unhdpful.

Moreove, IRAC isbengused ontoolargeascale. Theessay purportsto andyze
six issues. If youonly foundand discussed six issuesin alaw exam, you@ bein
big trouble. Of course, infact, the Group U respong discusses far more than
these six issues. Many issues are mixed togeher unde what are often misleading
labds. | would say tha whether oneparty has a negligence action agang
another party is notone@ssue,Obuta complex question tha involves
congderation of anumbe of issues. Also, as| noted above if you are going to
use IRAC, think of it as something tha takes place on the scale of a paragraph.
Keep in mind tha IRAC can beawaste of time -- that appeared to bethe case
here. Theimportant thingisto spottheissues and then apply thelaw to thefacts
to andyze them.
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A find though: | did not see the bendfit to theoutline at the beginning of the
respons. It was notbad, butl am not sure wha | am to dowith such athing. If |
try to gradeit, assuming it is duplicative of the content tha follows, it would be
doubk-couning. And, of coursg, it containsnoread legd andysis. At any rate,
you will busy enoughduring the exam that doing such an outline at the beginning
could beareal waste of time. | do think tha doing something on scratch pgper
might be very hdpful, perhapseven essential, to keep you organized. But| don®
need to see it as part of your answer.

Grade:
Pass

Group V

Pros:
Some goodandysisin places. Factud andysiswas ardative strength. Found
some subtie legd points.

Cons:

This exam was comparatively heavy onfactud andyss, butlightonlegd
andysis. Tha isto say, it® notenoughto be Sherlock Holmes and make clever
dedudionsfromthefacts. You need think like alawvyer and apply thelaw to the
facts. This exam was also pretty disorganized. But thejumbled nature of the
respon did not hidethefact tha stepswere missingin thelegd andysis.

When you are onto something, make sure youfinish it off and explain the
botom-lineimpact to thelegd andysis. For indance, onpage3, froma
discussion of comparative negligence: Ot islikely that Danny will hold the
highe degree of liability.O | have to ask: (B0 wha?0 Follow up your factua
condusion by explaining how this hdpsBurt@legal case. Youmight mention,
for ingance, tha this would mean that even in apartial-comparative-negligence
jurisdiction, Burt would still be able to recover.

Grade:
Pass

Group W

Pros:
Goodandysison assault. Mademany nice points. There were places with solid
legd andysis.

Cons:

Thecoveragewas notvery extengve. Legd andysiswaslacking. Lookat the
top paragraph on page 3. Theauthorsarguetha Burt has no clam agang Danny
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because of Burt@ own negligence in participaingin lumber surfing. My
guestion: On wha legd basis? Would it be contributory negligence? Isit tha
Burt ismore at fault than Danny and would therefore be bared unde a partial
compaative negligence regime? What abouta defense of assumption of therisk?
The authors of this respong purport to deny Burt@ recovery onthebasis of
Qpublic policy.O Tha might be persuasive if thiswere an issue of first impression,
butit isnot We have hundeds of yearsOworth of tort dodrineto apply to this
situation. So, answer the question by applying thedodrine-- don®arguefrom
thegut

Grade:
Pass

Group X

Pros:

| loved thepoint aboutJudgeAndrews. Very nice citation to Beswick and Hamil.
Thereis much to beadmired in thisfinerespon®. | think thiswill open up many
students to the possibilities tha are outthere in applying the knowledgeyouQ@e
learned over the semester to anovd fact patern.

Cons:

Therespons was pretty disorganized. | felt like the authors were randomnly
throwing alot of thingsupinto theair -- but, for the mog part, wha they were
throwing upin theair was pretty goodstuff.

In many places, thelegd andysis was lacking. For ingance, from page3, Orhe
hazards of log surfing and other dangea-oussawmill activities were nothidden to
A, B, and C because they signed awaiver. D also discussed thedangeswith
them before asking them to paticipate in log surfing.O My question: (50 what?0
Wha botom-lineimpact does this have to yourlegd andysis? What turnson
these facts? Youneed to spdl tha out

While this exam was a stand outamongits peersin this midterm exercise, | do
hopetha theoveral qudity of thefind examinaionrespongswill behighe. So
don®get too excited aboutthe grade 1@n givingit for purposes of this midterm.
Thegradedoes not necessarily trandate into what it would get if submitted asa
find exam answer. In other words | think someone could do quite a bit better
with the Or e Olde SawmillOexam than was donehere. That being said, congrats
onavery goodjob.

Grade:
Honors
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Group Y

Pros:
Nice point aboutthe goodsamaritan statute.

Cons:

This exam respong lacked legd andysis. There was alargeamountof recitation
of facts and assertion of condugons-- butlittlereal legd andysis. Remember,
reciting facts earnsno pants. Recitinglaw earnsno points. Y ou need to apply
thelaw to facts. Thisessay rarely did tha.

Overadll, | gottheimpression tha many thingswere bang thrown upin theair
with the hopetha something would stick. Theend result isthat this essay did not
demondrate mastery of thematerial.

In addition, this responsg was quite disorganized, both on alarge scale (broad
topics) and onasmall scale (individud points within a topic).

Grade:
Low Pass

Group Z

Pros:
Goodorganization.

Cons:

In large pat, this essay rehashed factsin away tha assigned blame, but without
applyingthelaw. Overall, theessay waslackingin legd andysis. Thetonewas
more that of alawyer ddiveringaclogngargument to ajury -- concentrating on
facts and leaving outthelaw -- than tha of alawyer talking to another lawyer
(such as an assodate communicating with a partne). For example, condusons
were made withoutbaengbacked up with legd andysis. Several times, the
authors stated tha punitive damages would be available. Why?

Grade:
Pass
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Diagramming of Sentences Applying Law to Facts

As| said, aim for usng words such as becauseOand Qherefore,Oand aim for talking
aboutfacts and law in the same sentence. By doing so, you may hdp push yourself into
applying thelaw to thefacts. Below, |Qre diagrammed, in color, the bullet-point
examples| used above Factsarered. Law isblue Legd condusonsare puiple. (The
ideaistha red plusblue makes pumple. But | bet you already gottha.)

legal conclusion > because - facts + law

Example: Abby hasagoodclaim for assault agand Danny because, by
shouing Orha saw bladeis going to hit you!Owhile triggeing theloud
saw noise, Danny created an immediate apprenenson of aharmful
touding.

statement of law - therefore - facts - legal conclusion

Exanple: Administrative regulations as oppo®d to statutes, may or may
not be used to establish the standad of care unde the negligence-per-se
dodrine, depending onthejurisdiction; therefore, thelack of aflashing
red warning light does not necessarily conditute a breach of duty.

statement of law + statement of facts - therefore - legal conclusion

Exanple: Proximate cause can bejudged by application of the ham-
within-therisk test. Therisk of not having aflashing red warninglightis
tha someonewill have thar limbsunintentiondly in theway when asaw
starts up, but Burt@ limbswere notaccidentally in theway; rather, his
theory of actud causationistha hewould have been scared out of lumber
surfing by aflashing red warning light because of his childhoodtrauma;
therefore proximate cause is likely lacking here.

Youare dmog set for December 12 Now you jud need to learn torts. Goodluck!

Copyright 2007 Eric E. Johnson Page 80of 8



